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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE,  

SONITPUR AT TEZPUR 

 

PRESENT : Sri S. Das    
   Additional Sessions Judge  

Sonitpur, Tezpur 
 

 
JUDGMENT IN SESSIONS CASE NO. 249 OF 2014 

U/S 376/417 IPC 

( Arising out of G.R. Case No. 383 of 2013 ) 

 

State of Assam 

 

– Versus – 

 

Sri Manjeet Bora 
S/o- Lt. Keshob Bora 
Vill- Boga Bora Chuburi 
P.S- Tezpur 
Dist- Sonitpur, Assam. 
 
 

A  P  P  E  A  R  A  N  C  E 

 

For the State  :   Smt. R. Chakravarty  
        Addl. Public Prosecutor 

    Sonitpur District 
 

For the Accused :   Sri P. Borah, Advocate. 

                 

Date of Evidence :   28-04-2015,11-08-2015,07-10-2015,02-01-2016, 
       22-04-2016,07-06-2016.  
 
Date of Argument :   05-10-2016 

  

Date of Judgment  :   27-10-2016 (Due to Puja holiday judgment posted 

beyond stipulated period). 
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J  U  D  G  M  E  N  T 

Brief facts 

    Prosecution case as unfolded at the trial is that on 18-02-2013 Smti 

Binita Bora lodged an ejahar with Bebejia Police Out Post under Tezpur P.S alleging 

that she had love affair with the accused for last six years. For about one year the 

accused had sexual relation with her on a false promise to marry and as a result 

she became pregnant and gave birth to a child. When the complainant informed 

the accused about her pregnancy, accused assured her to marry. On 11-2-2013 the 

complainant asked the accused to marry her but the accused refused to marry her 

and also denied the paternity of her child.    

 

2.  On receipt of the complaint the I/C, Bebejia Police Out Post made a 

GDE 335 dated 18-2-2013 and forwarded the ejahar to the O/C, Tezpur P.S. for 

registering a case. Accordingly, the O/C, Tezpur police station registered a case  

being number 201/11 under section 417/493/376/506  IPC. 

 

3.  Police started investigation and on completion of investigation 

submitted charge sheet against accused Manjeet Bora to stand trial under section 

417/493/376/506  IPC. 

 

4.  The corresponding G.R case No. 383/13 came up before                        

Ld. S.D.J.M.(S), Tezpur, Sonitpur. Accordingly process was issued and on 

appearance of the accused, the Ld. S.D.J.M.(S), Tezpur furnished necessary copies 

to the accused and committed the case to the court of Hon‟ble Sessions Judge and 

then the case was transferred to this court for trial.   

  

5.  On receipt of the case record and on appearance of the accused this 

court considered the materials on record and upon hearing both the sides framed 

charge U/S 376/417 IPC and read over and explained to the accused  to which he 

pleaded not guilty.  

 

6.  Prosecution in order to bring home the charge against the accused 

examined 9 (nine) witnesses in all. On conclusion of prosecution evidence the 

accused was examined u/s 313 Cr.P.C. The circumstances appearing in the 
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evidence against the accused were put to him and necessary questions were also 

put to him. The accused totally denied prosecution allegation. However, defence 

adduced no evidence what so ever. 

 

7.  Point for determination 

 (1) On 11-2-2013 and prior to said date at Besseria under Tezpur 

P.S. you committed rape on Smt. Binita Bora against her will and 

thereby committed an offence punishable under section 376 of the 

Indian Penal Code. 

(2) On  11-2-2013 and  prior to the said date and at the same place 

you dishonestly induced Smti Binita Bora to have sexual intercourse 

with her causing harm to her mind and body and reputation and 

thereby committed an offence punishable Under Section 417 of the 

Indian Penal Code.  

 

8.  I have gone through the evidence on record and heard argument of 

both sides. 

   Discussion, Deision and reasons thereof: 

 

9.  PW 1  Smti Binita Bora in her evidence stated that  about six years 

ago love affair developed between her and the accused and they had 

physical/sexual relations. The accused promised to marry her and had sexual 

intercourse with her, as a result she became pregnant. She informed the accused 

about her pregnancy and then the accused told her that he would marry her. After 

few days she came to know that the accused developed love affair with another girl 

and the said girl asked her to get her pregnancy terminated. On 11-2-2013 she 

went to the accused‟s house but the accused did not come out. She told the   

brother of the accused about the incident. Then he told her that he would visit her 

house, but he did not. Then she disclosed to her family members about her 

pregnancy and her family members informed the villagers. As per suggestion of the 

villagers, on 18-2-2013 she lodged an ejahar in the police station. On the said date 

she gave birth to a male child at EMM Nursing Home.  Ext.1 is the ejahar and 

Ext.1(1) his signature. Police got medically examined her at Tezpur Civil Hospital.  
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10.    PW 2 Sri Dulal Bora in his evidence stated that the accused had love 

affair with Binita Bora. One day in the morning Binita Bora went to the house of the 

accused. Brother of the accused called him and as gaonburha he went there. Binita 

told him that she became pregnant by accused Manjeet but accused Manjeet 

denied the said allegation. After few days Binita gave birth to a child. There was a 

„mel‟ in the village but the accused did not attend the said „mel‟. Then the village 

people asked her to take the recourse to law.    

 

11.  PW 3 Sri Homeswar Bora in his evidence stated that on 03-03-2013 

the Village Development  Committee called a meeting and in the meeting Binita 

filed an application stating that accused Manjeet is the father of her child. Both the 

accused and complainant Binita were asked in writing to be present in the said 

meeting but the accused did not attend the meeting. Then the village people asked 

to take recourse to law.  

 

12.  PW 4 Smti Baby Bora in her evidence stated that her sister Binita 

Bora had love affair with accused Manjeet Bora.  The accused had physical relation 

with her sister on a promise to marry her. Her sister became pregnant for nine 

months from accused Manjeet Bora and on 11-2-2013 she went to the house of the 

accused to tell him about her condition. The accused was reluctant to listen to her 

sister but the accused‟s brother assured her that he would do something about the 

matter. Later on, uncle of the accused came to their house and informed that the 

accused had arranged marriage with another girl.  The accused denied that her 

sister became pregnant because of physical relation with him and he also 

threatened her sister with dire consequences.  A meeting was called in the village 

but the accused was absent in the said meeting.  In the meeting the villagers asked 

them to take steps for legal action against the accused. On 18-2-2013 her sister 

Binita lodged an ejahar with Bebejia Police Out Post. On the same day Binita gave 

birth to a male child.  

 

13.  PW5 Sri Kamal Chandra Bora in his evidence stated that about ¾ 

years back he came to know that the accused Manjeet Bora frequently visited the 

house of Binita Bora. On 11-2-2013 village people gathered near his house. His 

wife told him that Binita had come to the house of Manjeet Bora. He also came to 
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know that Binita Bora gave birth to a baby and thereafter she made a 

representation before President, Gaon Parichalana Samatity alleging that Manjeet 

Bora was responsible for her pregnancy and he is the father of her baby. A meeting 

was called for in the village but the accused remained absent.  

 

14.  PW 6 Sri Partha Mahanta in his evidence stated that he knew that 

Majeet Bora and Binita Bora had love affair for about 2/3 years. He came to know 

that Binita Bora became pregnant.  Thereafter Binita Bora went to the house of 

Manjeet Bora. Binita Bora also called a meeting in the village to discuss about her 

relationship with the accused. He was present in the meeting but accused Manjit 

remained absent. Binita gave birth to a male child.  

 

15.  PW 7 Sri Dipak Bora in his evidence stated that about three years 

back the complainant gave birth to a child though she was not married.  

 

16.    PW8 Dr. Tutumoni Handique in her evidence stated that on                          

18-2-2013 she examined Smt. Binita Bora, 21 years, D/o Lt. Mohodhar Bora of 

Bogaibora Chuburi under Tezpur P.S., Sonitpur vide reference Bebejia OP GDE No. 

335 dated 18-2-2013, escorted and identified by WPC/170 Prabhawati Narzari.  On 

examination she found the followings :       

    Identification Mark- Amole on upper lip.  

     Height- 152 cm 

    Weight- 50 k.g 

    Teeth- 7/7, 7/7 

    On abdominal examination :uterus height, full term, foetal 

movement present, 

Fetal heart rate – 130 per minute.  

She was complained of draining p/v. she was well dressed, neat and tidy. 

No injury on her private part as well as in her body. She was advised admission but 

refused.  

LMP – 13th May.  Expected ate of delivery – 20th February.  

Investigation reports 

1. USG of abdomen- Ultra Sonography reveals – single live foetus seen 

in the uterus with cephalic presentation and LOA position.  
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     Foetal heart beats are normal – 136 beat per minute. 

    Gestational age – 40 weeks one day from LPM. 

    Estimated weight between 2550 to 2790 gm.  

    Impression : Intra uterine gestation with live foetus having IUGR. 

2. Vaginal smear examination  : done at Kanaklata Civil Hospital 

Laboratory :- No sperm seen.  

Opinion : 1. No sign or symptoms suggestive of rape seen.  

              2. No mark of injury on her private part.  

              3. She was pregnant.  

     4. Age of foetus from USG of abdomen – 35 weeks 4 days.  

Ext.2 is her report and Ext.2(1)  her signature.  

 

 17.  PW 9  Sri Dandadhar Kumar in his evidence stated that on 18-2-13 

I/C of Bebejia Police out post Raju Bahadur Chetri received a written complaint 

from Binita Bora and accordingly made a GDE vide No.335 dtd. 18-2-13 and 

forwarded the ejahar to Tezpur PS for registering a case and entrusted me with the 

preliminary investigation. The O/C, Tezpur PS registered a case being Tezpur PS 

case No. 201/13 and entrusted him with the investigation.  He recorded her 

statement of the complainant in the outpost and sent her to KCH, Tezpur for 

medical examination on requisition. He also went to the P.O. i.e. Boga Bora 

Chuburi, drew sketch map of the P.O. and recorded the statement of witnesses. 

Ext.4 is the sketch map and Ext.4(1) his signature.  On 12-4-13 the accused 

obtained anticipatory bail from the Hon‟ble High Court. On his transfer, He handed 

over the case diary to I/C, Bebejia OP and I/C Sri Kunjalal Pator collected medical 

report and after completion of investigation submitted charge sheet against the 

accused U/s.417/419/376/506 of IPC. Ext.1 is the ejahar and Ext.1(2) signature of 

Sri Raju Bahadur Chetry, I/C, Bebejia OP and Ext.1(3) signature of Sri Tapash 

Chakravarti, O/C, Tezpur PS. Ext.5 charge sheet and Ext.5(1) signature of Sri 

Kunlajala Pator.  

 Cross examination of witnesses        

18.  PW 1 in her cross denied that the accused never visited her house 

and had no relation with her. She further denied in her cross that she had no 

sexual intercourse with the accused.    
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19.  PW 2 in his cross stated that he knew about the love affair between 

the accused and the PW1 and Manjeet used to visit Binita‟s house.    

 

20.  PW 4 in her cross stated that she came to know about the 

pregnancy  only after Binita had gone to the house of Manjeet Bora. In their house 

she and Binita were the only members/inmates. She denied the defence suggestion 

that Binita had affair with someone else and as a result she became pregnant.   

 

21.  So far as other PWs are concerned, their statement in cross found to 

be insignificant.   

 

Appreciation of evidence   - 

 

22.  From the discussion of the evidence on record it appears that PW 1 

in her examination in chief stated that she had love affair with the accused and 

they had indulged in physical relation. She also stated that the accused had sexual 

intercourse with her with a promise to marry her and as a result she became 

pregnant. Other non-official PWs have stated that the victim became pregnant and 

there was a meeting in the village to discuss the issue of her relationship with the 

accused. A meeting was called in the village but the accused remained absent.  

 

23.  In cross examination PW 1 stated that she lived with her elder sister. 

She denied defence suggestion that the accused never visited her house. She also 

stated that after birth of the child a meeting was called in the village. She also 

stated that her elder sister was not aware of her pregnancy till nine months. She 

also stated that on 13-2-2013 she told her sister about the pregnancy. She also 

stated that the accused had sexual intercourse with her on three occasions. She 

denied defence suggestion that there were no sexual intercourse between them. 

She has admitted that the sexual intercourse took place with her consent and she 

gave consent when the accused promised to marry her. She also stated that the 

accused denied that he is the father of her child. PW 4 Smti Baby Bora is the elder 

sister of the victim. She has supported the version of the PW1 as regards physical 

relation between them.  She also stated that the accused denied that her sister 
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became pregnant because of physical relation between them. She also spoke that 

the accused remained absent in the village meeting and Manjeet‟s brother refused 

to accept that accused was responsible for pregnancy of her sister.   

 

24.  I have carefully considered the materials on record. It is not in 

dispute that the victim got pregnant and gave birth to a child. The victim was 

examined by PW 8 in Kanaklata Civil Hospital Tezpur. According to doctor, the 

victim was pregnant for 35 weeks 4 days at the time of examination.  

 

25.  Now coming to the allegation of the victim it is seen that she has 

categorically stated that she had love affair with the accused and had sexual 

intercourse with him as the accused promised to marry her. Her elder sister has 

supported the evidence of the victim PW1. So, it is quite clear from the evidence of 

PW 1 and PW 4 that the accused had maintained physical relation with the PW 1 

Binita Bora  

 

26.  Now question to be decided here, whether the act of sexual 

intercourse  constitutes a rape as defined U/s.375 of IPC  which reads : 

  Rape : A man is said to commit “rape” if he – 

(a) Penetrates his penis, to any extent, into the vagina mouth urethra or 

anus of a woman or makes her to do so with him or any other person; 

or  

(b) Inserts, to any extent, any object or a part of the body, not being the 

penis, into the vagina, the urethra or anus of a woman or makes her to 

do so with him or any other person; or  

(c) Manipulates any part of the body of a woman so as to cause 

penetration into the vagina, urethra, anus or any part of the body of 

such woman or makes her to do so with him or any other person; or  

(d) Applies his mouth to the vagina, anus, urethra of a woman or makes 

her to do so with him or any other person, under the circumstances 

falling under any of the following seven descriptions:- 

 First – Against her will. 

Secondly – Without her consent. 
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Thirdly – With her consent when her consent has been obtained by 

putting her or any person in whom she is interested, in fear of death or of 

hurt. 

Fourthly – With her consent, when the man knows that he is not 

her husband and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married.  

Fifthly – With her consent when, at the time of giving such 

consent, by reason of unsoundness of mine or intoxication or the 

administration by substance, she is unable to understand the nature and 

consequences of that to which she gives consent. 

Sixthly – With or without her consent, when she is under eighteen 

years of age. 

Seventhly – When she is unable to communicate consent.   

 

27.  Now it is to be examined whether sexual intercourse was done 

against the will or consent of the victim. There is no denial of the fact that the 

victim was major. Section 90 of IPC speaks of consent which is as under: 

 

           “90.Consent known to be given under fear or misconception- 

A consent is not such a consent as is intended by any section of this Code, if the consent is 

given by a person under fear of injury, or under a misconception of fact, and if the person 

doing the act knows, or has reason to believe, that the consent was given in consequence 

of such fear or misconception; or    

  Consent of insane person - if the consent is given by a person who, 

from unsoundness of mind, or intoxication, is unable to understand the nature and 

consequence of that to which he gives his consent; or 

  Consent of child – unless the contrary appears from the context, if the 

consent is given by a person who is under twelve years of age.” 

 

28.   In this regard I may refer to the observation made by the Hon’ble 

Supreme Court in UDAY VS. STATE OF KARNATAKA (2003 AIR SCW 1035) 

wherein it is held that :- 

  “In order to prove that there was consent on the part of the 

prosecutrix it must be established that she freely submitted herself while 

in free and unconstrained position of her physical and mental power to 

act in a manner she wanted. Consent is an act of reason accompanied 
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by deliberation, a mere act of helpless resignation in the face of 

inevitable compulsion, non resistance and passive giving in cannot be 

deemed to be „consent‟. Consent means active will in the mind of a 

person  to permit the doing of the act of and knowledge of what is to be 

done, or of  the nature of the act that is being done is essential to a 

consent to an act. Consent supposes a physical power to act, a moral 

power of acting and a serious and determined and free use of these 

powers. Every consent to act involves submission, but is by no means 

follows that a mere submission involves consent.” 

 

      The Hon’ble Supreme Court also held that :- 

  “In the ultimate analysis, the tests laid down by the Courts 

provide at best guidance to the judicial mind while considering a 

question of consent, but the court must, in each case, consider the 

evidence before it and the surrounding circumstances, before reaching a 

conclusion, because each case has its own peculiar facts which may 

have a bearing on the question whether the consent was voluntary, or 

was given under a misconception of fact. It must also weigh the 

evidence keeping in view the fact that the burden is on the prosecution 

to prove each and every ingredient of the offence, absence of consent 

being one of them.”   

 

29.  Here in this case though the victim has stated in her evidence that 

she had given consent as the accused promised to marry her; it is also evident 

from her evidence that the accused had sexual intercourse with her on several 

occasions. It shows that the victim never resisted the move of the accused and 

further she remained silent till nine months of her pregnancy. So, from the facts 

and circumstances it is found that the victim being major girl was well aware of the 

consequences and she was not handicapped by any physical and mental power, 

and she was not in a helpless position to submit herself for such long time.  Hence, 

in my considered opinion, the victim had given consent voluntarily for sexual 

intercourse. So, no case U/s.376 of IPC is proved in this case.  

 

30.  Now coming to the charge U/s.417 of IPC we find that the accused 

on a promise of marriage induced the victim to have sexual intercourse with him 

but avoided her after she became pregnant and thereafter when the baby was born 
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he also denied that he was responsible for the same. So, from the evidence on 

record it is quite clear that the accused deceived and dishonestly induced the victim 

to have sexual intercourse with him, thereby causing harm to the victim in body 

and mind and reputation.  

31.   The Hon’ble High Court in Bhaity Ali vs. State of Assam in 

para 15 and 16  held as follows : 

 

  “ 15.  The law is well settled with regard to cheating and the 

decision of the Karnataka High Court in K.P. Thimmappa Gowda may be 

referred to. The part which was not interfered with by the Hon‟ble Apex Court is 

reproduced below: 

  “[T]o convict a person under section 417, the prosecution has to 

prove that the accused has committed the deception on PW 9 and 

intentionally inducing PW9 to do or omit to do anything which she would 

not have done or omitted if she were not deceived and which act or 

omission caused damage and harm to PW9 in body, mind and reputation. 

The evidence of PW 9 clearly discloses that the accused who had employed 

the poor illiterate girl induced PW9  to allow him to have sexual intercourse 

with her after the first time he had forcibly and deceptively abused her 

sexually and thereafter by intentionally inducing PW9 by deception stating 

that he would marry her, made her to cause damage and harm to her body, 

mind and reputation. The evidence given by PW9 is very clear in that 

aspect of the matter and we hold that the accused has also committed an 

offence under Section 415, IPC which is punishable under section 417, IPC” 

 

  “16. This aforesaid judgment has been referred to by our High Court 

in Goutam Prasadi v. State of Tripura while discussing a case of similar nature. Now 

the pertinent question to be decided in a case falling under section 417, IPC are : 

(1) Whether the accused has committed deception or intentionally induced 

the prosecutrix to do or omit to do anything which she would not have 

done or omitted if she were no so received.  

(2) Whether such act has caused damage and harm to the prosecutrix in 

body, mind and reputation.”       
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32.  I have considered the evidence in its entirety. From the materials on 

record I find that prosecution has failed to establish the charge U/s.376 of IPC 

against the accused. However, I find that the same materials on record is sufficient 

to hold the accused guilty for cheating.  

 

33.  In view of what has been discussed above I find that prosecution 

has been able to prove a case of cheating as defined U/s.415 of IPC punishable  

U/s. 417 of IPC beyond reasonable doubt.   

       

O R  D E R 

 

34.                     In the result I find accused Monjeet Bora guilty U/s.417 of 

IPC.  Accordingly he is convicted thereunder. 

 

35.   I find  accused Monjeet Bora not guilty U/s.376 of IPC.  

Accordingly he is acquitted from the charge U/s.376 of IPC.  

 

 36.  Heard the accused on point of sentence. The accused pleaded for 

mercy and submitted that he is unemployed and dependant on his father‟s income. 

He also submitted that he is to take care of his parents.  

 

 37.           Considering all aspect, accused is sentenced to pay a fine of 

Rs.20,000.00 (Rupees twenty thousand), in default S.I. for 3 (three) months 

U/s.417 of IPC.   

38.               If realized, the fine amount of Rs.20,000.00 (Rupees twenty 

thousand) be given to the victim Binita Bora.    

39.  A free copy of the judgment be given to the accused. 

40.  Given under my hand and seal of this court on this 27th day of 

October, 2016. 

 
       ( S. Das ) 

       Additions   Sessions Judge, 
              Sonitpur,Tezpur. 


